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A case of first impression before the U.S. Court of Appeals for the Sixth 

Circuit — Lowry v. Southfield Neighborhood Revitalization Initiative[1] — 

addressed two questions. 

 

The first is whether Section 548 of the Bankruptcy Code,[2] which allows 

for the avoidance and recovery of constructive fraudulent transfers in 

which the recipient of the transfer did not receive reasonably equivalent 

value for the transferred property and the transferor was insolvent on the 

date of the transfer or rendered insolvent by the transfer, may be utilized 

to set a tax foreclosure. 

 

The second is whether the U.S. Supreme Court's 1994 holding of BFP v. Resolution Trust 

Corp.,[3] that the price received at a mortgage foreclosure sale, which conclusively 

established reasonably equivalent value of the mortgaged property for Section 548 

purposes, should extend to tax foreclosures in Michigan. 

 

Appellant Hakeem Lowry's home in Southfield, Michigan, was foreclosed upon by the 

Oakland County treasurer after he failed to pay his property taxes for several years. The 

city of Southfield exercised its statutory right of first refusal and bought the property for the 

amount of the outstanding taxes due, which was substantially below the alleged fair market 

value of the property. 

 

The city of Southfield then executed a quit-claim deed to convey the property to appellee 

Southfield Neighborhood Revitalization Initiative for $1. Lowry filed for relief under Chapter 

13 of the Bankruptcy Code and filed an adversary proceeding complaint in which he argued 

that the foreclosure could be avoided as a constructive fraudulent transfer. 

 

The bankruptcy court determined that the Rooker-Feldman doctrine[4] mandated dismissal 

because Lowry was attempting to relitigate the foreclosure proceedings from state court and 

extended the rule in BFP to tax foreclosures in Michigan. The district court on appeal 

decided only the Rooker-Feldman issue and affirmed the judgment of the bankruptcy court 

on that basis. 

 

On appeal, the Sixth Circuit reversed the two lower courts, citing a difference in opinion with 

the lower courts regarding the reach of the Rooker-Feldman doctrine. In particular, the 

Sixth Circuit noted that Lowry's alleged injury in his case was not the state court foreclosure 

judgment, but instead is the fact that he could not use Section 548 to avoid the foreclosure 

as a fraudulent transfer. 

 

The Sixth Circuit also noted that the federal courts, in exercising jurisdiction, were not 

reviewing a state court judgment; but rather were assuming the state court judgment was 

proper and then independently deciding whether the foreclosure could be avoided as a 

fraudulent transfer. 

 

Turning to the alternative basis for the bankruptcy court's ruling, the Sixth Circuit refused to 

extend BFP to tax foreclosures in Michigan. The court in BFP held that the price received in a 

mortgage foreclosure sale conclusively established reasonably equivalent value of the 

mortgaged property for Section 548 purposes and, therefore, if the state law is followed in a 
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mortgage foreclosure sale, the debtor cannot use Section 548 to avoid the foreclosure as a 

fraudulent transfer.[5] 

 

Unlike the foreclosure sale process in the BFP case that resulted in the debtor's home at 

issue in the BFP case being sold for $433,000 at a public auction, the Michigan tax 

foreclosure process permitted the City of Southfield to purchase Lowry's home, without a 

public auction, for the amount of $14,496 (i.e., the amount of outstanding taxes due) that 

had no apparent relation to the value of the property. 

 

On this basis, the Sixth Circuit found that the mortgage foreclosure system addressed in 

BFP was distinguishable from the Michigan tax foreclosure system. Thus, the Sixth Circuit 

declined to extend BFP to the facts of Lowry's case. 

 

The Sixth Circuit reversed the judgment of the district court and remanded to the district 

court to determine whether the tax foreclosure could be avoided as a fraudulent transfer 

under Section 548. In doing so, the Sixth Circuit noted that the lower courts did not decide 

whether Lowry satisfied the threshold issue of having been insolvent on the date of the tax 

foreclosure or becoming insolvent because of the tax foreclosure. 

 

The Sixth Circuit also noted that the lower courts did not decide whether Section 1332(c)(1) 

of the Bankruptcy Code, which generally allows a default under a residential mortgage on 

the debtor's principal residence to be cured under certain circumstances until such residence 

is sold at a foreclosure sale that is conducted in accordance with applicable nonapplicable 

law, applies to tax foreclosures. 

 

This case is important because it is the first decision of the Sixth Circuit to address whether 

BFP applies to tax foreclosures and whether Section 548 may be used to avoid a tax 

foreclosure as a constructive fraudulent transfer. 

 

The Lowry case is also consistent with decisions of the U.S. Courts of Appeals for the Third 

and Seventh Circuits[6] in which the circuits declined to extend BFP to tax foreclosure 

systems that did not subject the property at issue to auctions that are open to the public, 

and decisions of the U.S. Courts of Appeals for the Fifth, Ninth and Tenth Circuits[7] that 

extended BFP to tax foreclosure systems in which state law requires competitive bidding 

procedures that are open to the public. 

 

This case is also noteworthy because absent from the Sixth Circuit's analysis in Lowry is a 

discussion of the role that property tax foreclosure systems play in enabling municipalities 

to collect property taxes that fund essential government services for the benefit of their 

citizens. 

 

Because of the essential state interest in collecting property taxes, a number of states 

including New Jersey require all municipalities to offer the tax liens on tax delinquent 

properties to buyers at regular tax sales. 

 

Decisions, such as Lowry, that allow for the avoidance and recovery of properties that have 

passed through a tax foreclosure system potentially undermine the integrity of tax sales and 

may impede the ability of municipalities to collect unpaid property taxes through tax sales. 

 

The Supreme Court in BFP, however, specifically stated there must be a clear and manifest 

federal statutory purpose for federal statutes to impinge upon important interests that are 

traditionally within state authority.[8] 

 



It is not readily apparent that there is a clear and manifest purpose to construe federal 

bankruptcy law to impinge upon property tax foreclosures that are traditionally governed by 

state law and serve predominately state and local interests in promoting the financial health 

and well-being of municipalities and their citizens. 

 

Nor is it apparent that there is a clear and manifest purpose to construe federal bankruptcy 

law to place a cloud on title of properties transferred or purchased at tax sales.    

 
 

Scott H. Bernstein is counsel at Skolnick Legal Group PC. 

 

The opinions expressed are those of the author(s) and do not necessarily reflect the views 

of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This 

article is for general information purposes and is not intended to be and should not be taken 

as legal advice. 

 

[1] Case No. 20-1712 (6th Cir. Dec. 27, 2021). 

 

[2] Section 548 of the Bankruptcy Code provides in relevant part that: 

 

The trustee may avoid any transfer (including any transfer to or for the benefit of an insider 

under an employment contract) of an interest of the debtor in property, or any obligation 

(including any obligation to or for the benefit of an insider under an employment contract) 

incurred by the debtor, that was made or incurred on or within 2 years before the date of 

the filing of the petition, if the debtor voluntarily or involuntarily- 

 

* * * 

 

(B)(i) received less than a reasonably equivalent value in exchange for such transfer or 

obligation; and 

 

(ii)(I) was insolvent on the date that such transfer was made or such obligation was 

incurred, or became insolvent as a result of such transfer or obligation; 

 

11 U.S.C. § 548(a)(1)(B)(i)-(ii)(I). 

 

[3] BFP v. Resolution Trust Corp. In BFP, 511 U.S. at 537 n. 3, the Supreme Court 

specifically reserved on extending its holding to "other foreclosures and forced sales (to 

satisfy tax liens, for example." 

 

[4] The Rooker-Feldman doctrine named for Rooker v. Fidelity Trust Co., 263 U. S. 413 

(1923) and District of Columbia Court of Appeals v. Feldman, 460 U. S. 462 (1983) 

prohibits the lower federal courts from reviewing appeals of state-court decisions. 

 

[5] See 511 U.S. at 545. 

 

[6] Hackler v. Arianna Holding Co., LLC (In re Hackler), 938 F.3d 473 (3rd Cir. 2019) 

(holding that a Chapter 13 debtor may avoid a transfer of the debtor's property valued at 

$335,000 to a holder of a $45,000 tax lien made during the 90-day period prior to 

bankruptcy as a preference under Section 547 of the Bankruptcy Code); Smith v. SIPI, 

LLC (In re Smith), 811 F.3d 228 (7th Cir. 2016) (emphasizing that in the tax foreclosure 

system at issue, "bidders bid how little money that are willing to accept in return for 
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payment of the owner's delinquent taxes." Consequently, unlike in a mortgage foreclosure 

sale, "the bid amounts bear no relationship to the value of the underlying real estate"). 

 

[7] Tracht Gut, LLC v. County of Los Angeles Treasurer & Tax Collector (In re Tracht Gut, 

LLC), 836 F.3d 1146 (9th Cir. 2016) (concluding "that the holding in BFP should be applied 

to regularly conducted sales of tax-defaulted real property in California, where there is a 

substantial lead time before the commencement of foreclosure proceedings, there is 

publication of a notice of the sale, and there is strict adherence to prescribed competitive 

bidding rules and auction procedures as formulated in the state law"); Kojima v. Grandote 

Intel Ltd. Liab. Co. (In re Grandote Country Club Co., Ltd.), 252 F.3d 1146 (10th Cir. 2001) 

(extending BFP to Colorado tax sale procedures and found those procedures to be consistent 

with BFP. The court therefore held that Colorado tax sale procedures that required tax sales 

to take place publicly under a competitive bidding procedure); T.F. Stone Co. v. Harper (In 

re T.F. Stone Co.), 72 F.3d 466 (5th Cir. 1995) (extending BFP to Oklahoma tax sale system 

that required public bidding). 

 

[8] See BFP, 511 U.S. at 544. 
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